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Mr. Jack Hohengarten Mr. Michael D. Napoli
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Mr. Patrick 5. Richter Mr. Geoffrey D. Weisbart
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Re: Cause No. D-1-GV-10-000454; State of Texas al v. Refirement Value, 1.L.C,
et al; In the 126% District Court, Travis County, Texas
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See the attached Original Plea in Intervention, which was electronically filed with
the Court this morning.
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CAUSE NO. D-1-GV-10-000454

STATE OF TEXAS,
Plaintiff

IN THE DISTRICT COURT

§
§
;
LADELL HARRISON, ON BEHALF OF §
MATTHEW C. ALLEN, JR., TEDDIE ]J. §
ALLEN, AND THE MATTHEW AND §
TEDDIE ALLEN CHARITABLE §
REMAINDER ANNUITY TRUST, §
Intetvenots §
§ 126+ JUDICIAL DISTRICT
VS, §
§
§
§
§
§
§

RETIREMENT VALUE, LL.C.,
RICHARD H. GRAY, WENDY
ROGERS, KIESLING, PORTER,
KIESLING & FREE, P.C., and
BRENTLY “BRENT” W. FREE

Defendants § TRAVIS COUNTY, TEXAS

ORIGINAL PLEA IN INTERVENTION

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COME LADELL HARRISON, ON BEHALF OF MATTHEW C. ALLEN,
JR., TEDDIE J. ALLEN AND THE MATTHEW AND TEDDIE AILLEN
CHARITABLE REMAINDER ANNUITY TRUST, Intervenors in the above-styled and
numbered cause, and file this their Original Plea in Intervention complaining of Defendants
Retitement Value, L.L.C., Richard H. Gray, Wendy Rogers, Iliesling, Porter, Kielsing &
Free, P.C,, and Brently “Brent” W. Free (collectively, “Defendants™) and for cause of action
would show:

I
DISCOVERY CONTROL PLAN

1.1,  Discovery will be conducted under Level 2 of Texas Rule of Civil Procedure 190,
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putsuant to a docket control order entered by the Coust.
II.
TIE

2.1. LaDell Harrison brings this case on behalf of Matthew C. Allen, Jr. and Teddie J.
Allen as theit agent by virtue of those Durable Power of Attorney authotrizations
executed on November 12, 2009. Matthew C. Allen, Jr. and Teddie J. Allen are
individuals who resided in Memphis, Hall County, Texas at all relevant times.

22, LaDell Harrison also brings this case on behalf of the Matthew and Teddie Allen
Chatitable Remainder Annuity Trust (the “Allen CRAT™) as the agent of the Trustees
of the Allen CRAT, by virtue of the Agency Agreement executed on January 1, 2009,

23, Defendant Retitement Value, LL.C. is a Texas limited liability company with its
principal place of business in New Braunfels, Comal County, Texas. It may be setved
with process by serving its Court-appointed receiver, Mtr. Eduardo Espinosa, P.O.
Box 1431050, Dallas, Texas 75313.

2.4. Defendant Richard H. Gray is an individual residing in Comal County, Texas. He
may be setved with process at his residential address located 1945 Round Table, New
Braunfels, Texas 78130, or his business address located at 707 NN, Walnut, New
Braunfels, Texas 78130.

2.5  Defendant Wendy Rogets is an individual residing in Comal County, Texas. She may
be served with process at her residential address located at 1312 Havenwood Blvd.,
MNew Braunfels, Texas 78132.

2.6  Defendant Kiesling, Porter, Kiesling & Free, P.C. is a Texas professional cotrporation

with its ptincipal place of business in Comal County, Texas. It may be served with
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process through its registeted agent, Bob R. Kiesling, 348 E. San Antonio Street,
New Braunfels, Texas 78130.

2.7  Defendant Brently “Brent” W. Free is an individual tesiding in Comal County, Texas.
He may be setved with process at his place of business located at 348 E. San Antonio
Street, New Braunfels, Texas 78130.

III.
VENUE AND JURISDICTION

3.1.  Venue is proper in Travis County, Texas pursuant to Section 15.002 of the Texas
Civil Practice & Remedies Code because it is the county where all or part of the
events giving rise to Intervenors’ causes of action occurred.

3.2, This Court has personal jurisdiction over the Defendants because they ate residents
of Texas, have their principal offices in Texas, purposefully engaged in continuous
and systematic contacts with the State of Texas such that jutisdiction over the
Defendants comports with traditional notions of fair play and substantial justice,
and/ot Intervenors’ causes of action atise from Defendants’ contacts with the State
of Texas.

3.3.  Pursuant to the this Court has exclusive jurisdiction over all claims and causes of
action against Defendants arising from or related to the operation of Retirement
Value, L.L.C. or their sale or offer to sell securities.

IV.
FACTS
4.1. Matthew Allen and his wife Teddie Allen decided to invest their retirement savings in

a manner that would provide themn with a secute, steady streamn of income for theit
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temaining years. In November 2009 the Allens were advised to invest $1,100,000in a
scheme called the Re-Sale Life Insurance Policy Program. The Re-Sale Life
Insurance Policy Progtam was cteated and matketed by Defendants.

4.2, Defendants reptesented to the Allens that they would receive a cextaﬁ return on theit
investment, that the law firm of Kiesling, Porter, Kiesling & Free, P.C. would act as
an escrow agent to safeguard and preserve the funds invested by the Allens, and that
Defendants Retirement Value, L.I.C., Gray and Rogers would have no control over
how such funds are used, and that another company, Midwest Medical Review, would
provide reliable life expectancy estimates for the various insureds of the relevant
policies. In reliance upon those representations, the Allen CRAT enteted into a
Policy Participation Agreement with Defendant Retirement Value, LLC whereby the
Allen CART invested $1.1 million towards the purchase of ten life insurance policies
and in return the Allen CRAT was named as an ittevocable co-beneficiaty in those
ten insurance policies owned by Defendant Retirement Value, LLC.

4.3,  Defendants did not disclose to the Allens that Defendant Dick Gray had previously
and repeatedly engaged in illegal sales of securities through frandulent investment
schemes, the exorbitant fees and commissions that they were going to receive from
the Allens’ investment, that the owner of Defendant Midwest Medical Review,
George Kindness, was a convicted felon, and that the Allens’ investment in the Re-
Sale Life Insurance Policy Progtam could constitute a “sécurity” under Texas law and
that Retirement Value, L.L.C. was not issuing the “secutity” in accordance with such

statutes.
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V.
CAUSES OF ACTION

A, NEGLIGENCE

51, Paragraphs 4.1 through 4.3 are incotporated herein.

5.2. Defendants owed a legal duty to Intervenors to act with reasonable care, skill, and
diligence as an ordinarily prudent person or company would act under the same or
similar circumstances. Defendants were also negligent in making the
misrepresentations described above and in failing to disclose the mattets described
above. Defendants were also negligent in patticipating and aiding in the sale,
marketing and administration of the Re-Sale Life Insurance Policy Program.

B. VIOLATION OF TEXAS SECURITIES ACT,

5.3. Paragraphs 4.1 through 4.3 are incorpotated herein.

54. Intervenors assert that the investtnents in the Re-Sale Life Insurance Policy Program
is a “security’” within the meaning of the Texas Secutities Act, Art. 581 et seq,, Texas
Revised Civil Statutes. Defendants are liable to Intervenors for violation of the Texas
Securities Act because they (a) offered or sold investments in the Re-Sale Life
Insurance Policy Program by means of an untrue statement of a material fact or an
omission to state a material fact necessaty in ordet to make the statements made, in
the light of the circumstances undet which they are made, not misleading, (b) directly
or indirectly control a seller or issuer of the Re-Sale Life Insurance Policy Program,
and/or (¢) ditectly ot indirectly, with intent to deceive or defraud or with reckless
disregard for the truth or the law, materially aided 2 seller or issuer of the investments

in the Re-Sale Life Insurance Policy Program. As such, all of the Defendants are
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jointly and severally liable for the damages suffered by Intervenors.
VL
DAMAGES

6.1. The damages to Intervenors caused by all of the Defendants’ actions are within the
jurisdictional limite of this Coutt.

6.2. Defendants’ acts, omissions, representations, mistrepresentations, and failure to
disclose were the proximate and/ or producing cause of Intervenors’ damages and
Intervenors seek all actual, compensatory, consequential and special damages as a
tesult thereof. These damages include but ate not limited to the loss of the monies
they invested, the treturn on such investment that they were guaranteed, costs of
court, and mental anguish damages.

6.3. Intervenors plead exemplaty damages frotn Defendants because the negligence
committed by Defendants constitutes gross negligence.

VII.
JURY DEMAND
Intervenots demand a juty trial and have tendered the apptopriate fee.
PRAYER
Fot these reasons, Intervenors ask that the Defendants be cited to appear and
answet, and that Intetvenotrs have judgtment against the Defendants, jointly and severally,
for:
7.1.  Actual, special, compensatory, consequential and economic damages;
7.2, Mental angnish damages;

7.3.  Exemplary and punitive damages;



0142172011 11:05 Aken, Hathew (FAX)956 380 3703 P.00DBI0O0D

7.4,  Pre-judgment and post-judgment interest as allowed by law;

7.5. Costs of suit; and

7.6.  All other telief, in law or equity, to which Intervenors may be entitled.
Respectfully submitted,

GARCIA & MARTINEZ, L.L.P.
5211 W. Mile 17 ¥2 Road
Edinbutg, Texas 78541

Telephone No. (956) 380-3700
Telecopier No. (956) 380-3703

/s/ Alberto T. Gatcia III
ALBERTO T. GARCIA I1I
State Bat No. 00787515
ADRIAN R. MARTINEZ
State Bar No. 13137600

ATTORNEYS FOR INTERVENORS
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document
was forwarded to the following counsel of record on this the 21% day of Januvary, 2011.

Via Fax 512-370-9903

Mr. Jack Hohengarten
ASSISTANT ATTORNEY (GENERAL
Financial Litigation Division

300 West 15t Street, 6t Floot
Austin, Texas 78711-2548
ATTORNEY FOR STATE OF
TEXAS

Via Fax 214-939-5849

Mr. Michael D. Napoli

K&L GaTes, LLP

1717 Main Street, Suite 2800

Dallas, TX 75201

ATTORNEY FOR RETIREMENT
VALUE COURT-APPOINTED
RECEIVER

Via Fax 512-474-1129

Mtr. Christophet B, Bradford

CLARK, THOMAS & WINTERS

300 West 6t Street, Suite 1500

Austin, Texas 78701

ATTORNEY FOR DEFENDANTS

—/s/ Albert Garcia
Albert Gatceia

Via Fax 512-499-8669

Mz, Pattick S, Richter

SHANNON GRACEY RATLIFF & MILLER
98 San Jacinto Blvd., Suite 300

Austin, Texas 78701-4245
ATTORNEY FOR BEJCEK
INTERVENORS

Via Fax 214-659-4794

Mt Matthew (5. Nielsen

ANDREWS KURTH, LLP

1717 Main Street, Suite 3700

Dallas, Texas 75201

ATTORNEY FOR KIESLING,
PORTER, KIESLING & FREE, PC

Via Fax 512-482-6891

Mr. Geoffrey D. Weisbart

HANCE SCARBOROUGH, LLP

111 Congress Avenue, Suite 500

Austin, Texas 78701

ATTORNEY FOR INTERVENORS,
DR, GARY CAIN, BARRY
EDELSTEIN and QVEST III
MASTER FUND, LLC




